


a personal loan commitment from its president and majority

stockholder, Georqe F. Gardner. That commitment is contained in

a letter dated February 26, 1992, from Gardner to his dauqhter

(who is Glendale's other principal).1/ In his letter, Gardner

acknowledqed that he proposed personally to fund not only the

estimated $2,871,066 needed for this Monroe station, but also

the cost of constructinq and operatinq Glendale's proposed Miami

television station.'J./ The letter concluded, "I have more than

sufficient assets to meet both loan commitments."

2. Glendale's co-pendinq Miami application listed the

estimated costs for that facility as $2,169,816.~/ Since

Gardner was committinq to fund both the Miami and the Monroe

proposals, his combined loan commitment for the period February

27 to March 26, 1992, totaled $5,040,882. On March 26, 1992,

Glendale amended in Miami to substitute a bank letter in lieu of

Gardner's personal loan for the Miami application, thus reducinq

his commitment as of that date to just the $2,871,011 specified

in this Monroe application. At no time since filinq the Monroe

application on February 27, 1992, has Glendale amended its

1/ ~ Glendale Application, Exhibit 4 (Attacbaent 2 hereto).

'J./ Two months before filinq its Monroe application, Glendale
f~led a similar application challenqinq the license renewal
of Trinity's affiliated station WHFT(TV), Miami, Florida
(BPCT-911227KE, MM Docket No. 93-75).

~/ ~ Glendale's Miami Application, Section III and Exhibit
4 (Attaobaent 3 hereto).
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Monroe financial proposal to rely on any source other than

Gardner's personal assets.

B. GleDdale II Mot ri..poially oualified

3. An applicant proposing to finance mUltiple applications

must have sUfficient available net liquid assets to fund all of

them. Texas Communications Limited Partnership, 5 FCC Red 5876,

5878, 68 RR 2d 656, 658-59 (Rev. Bd. 1990). ThUS, Glendale was

not financially qualified when it filed its Monroe application

unless Gardner was able to lend Glendale at least $5,040,882 to

satisfy his simultaneous funding commitments. As discussed

below, Glendale's own application and related submissions make

it abundantly clear that Glendale never ascertained Gardner's

ability to meet those concurrent obligations.

1. Garber Laoked Suffioient .et Liquid
a..at. To Meet Hi. LoaD oo..itaaDt.

4. In his letter to his daughter of February 26, 1992

(Attaohaent 2), after noting that $2,871,066 would be needed for

Monroe, Gardner confesses that "I do not have net liquid assets

totalling this amount." Nonetheless, he states:

"I have more than sufficient assets which I
can sell to meet this loan commitment. I
have identified specific assets which are
unencumbered and that can be readily
converted to cash or other liquid assets.
The sale of those assets would provide me
with sufficient liquid assets to meet this
loan commitment."
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Referring to his co-pending commitment to fund Glendale's

proposed Miami station as well, Gardner adds that "I have more

than sufficient assets to meet both loan commitments." Hence,

Glendale was relying on Gardner's non-liquid personal assets to

fund $5,040,882 in combined estimated costs for both

applications.

2. Gare!aer cl_rly Die! JIOt ltroperly bCKtaiD
The SUfficieDCY of Ii. MOD-LiguiA Assets

5. It is well settled that non-liquid assets will not

support an applicant's financial certification unless (a) such

assets are unencumbered, are readily marketable, and have been

independently professionally appraised, (b) the appraised value

is discounted by one-third to account for potential future

market fluctuations, (c) current liabilities are subtracted, and

(d) the resulting amount is enough to meet the estimated costs.

Central Florida Communications Group, Inc., FCC 93R-29, released

June 18, 1993 (Rev. Bd.); Opal Chadwell, 4 FCC Rcd 1215, 65 RR

2d 1498 (1989); Christian Children's Network. Inc., 101 FCC 2d

612, 614 (1985); Texas Communications Limited Partnership,

supra, 5 FCC Rcd at 5878, 68 RR 2d at 658; Port Huron Family

Badio. Inc., 5 FCC Rcd 4562, 4563, n. 5, 68 RR 2d 28 (1990);

Dodge-Point Broadcasting Co., 11 FCC 2d 751, 754, 12 RR 2d 457,

461 (1968); Vista Broadcasting Company, Inc., 18 FCC 2d 636,

637, 16 RR 2d 838, 839 (Rev. Bd. 1969).
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6. On the face of Gardner's loan commitment letter

(Attachaent 2), it is apparent that Gardner did DQt obtain the

necessary professional appraisals to ascertain whether his non

liquid assets were sufficient under Commission standards. While

asserting in conclusory terms that "I have more than sufficient

assets" and that "I have identified specific assets • • • that

can be readily converted to cash or other liquid assets," the

letter does not state either (a) that the assets have been

appraised or (b) that Gardner had sufficient assets net of

current liabilities to cover the loans. These omissions are

telling, since reference to appraisals and "sufficient ~

assets" would have bolstered the obvious purpose of the letter,

which was to demonstrate financial qualification.

7. Even more revealing is the notably unforthcoming

response Glendale gave when challenged on its financial

certification in the Miami proceeding. Glendale did not meet

matters head-on by simply producing appraisals and documenting

that Gardner had sufficient net assets. Nor did Glendale even

describe the specific non-liquid assets Gardner had allegedly

identified as being "unencumbered and [able to] be readily

converted to cash or other liquid assets." Instead, Glendale

sought to evade the issue by arguing that the petitioner had

"failed to make a prima facie case" and was indulging in "sheer
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speculation. ,,~/ This conspicuous failure to present

exonerating facts creates a very strong inference that in truth

Gardner had DQt conducted appraisals and did n2t own sUfficient

assets net of current liabilities when he certified Glendale's

financial qualifications. Washoe Shoshone Broadcasting, 3 FCC

Red 3948, 3953, 64 RR 2d 1748, 1755 (Rev. Bd. 1988).2/

8. Glendale will have one more chance, in response to this

motion, to produce evidence rebutting the adverse inference that

must plainly be drawn from the present record. However, to

rebut that inference, Glendale will have to document that at the

time it certified its financial qualifications: (a) Gardner had

independent professional appraisals of his non-liquid assets in

hand; (b) he had properly discounted the appraised value of his

non-liquid assets in accordance with Commission standards; (c)

he had determined that the non-liquid assets on which he relied

were unencumbered and readily marketable; and (d) he had

calculated that the properly discounted value of his non-liquid

~/

2/

~ Glendale's "Opposition to Contingent Motion To Enlarge
Issues Against Glendale Broadcasting Company," filed June
7, 1993, in MM Docket No. 93-75, p. 10.

In Washoe Shoshone, the Board applied the following
principle of law from 2 WIGMORE ON EVIDENCE 5285 (1940):
"The failure to bring before the tribunal some
circumstance, document, or witness, when either' the party
himself or his opponent claims that the facts would thereby
be elucidated, serves to indicate, as the most natural
inference, that the party fears to do so, and this fear is
some evidence that the circumstance, document, or witness,
if brought, would have exposed facts unfavorable to the
party."
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assets, plus any available liquid assets, exceeded his current

liabilities by at least $5,040,882 (his total loan commitment at

the time of certification). Failure to make a credible and

persuasive showing to that effect will warrant a conclusive

determination that Gardner did not properly ascertain his

financial capacity before he certified Glendale's financial

qualifications.11

c. Tb. Application I. 'ub1eot to '''.'ry Digi••al

9. Since Gardner certified without first properly

assessing his financial resources in accordance with commission

standards, Glendale's application is subject to summary

dismissal. The certification had no cognizable basis, because

Gardner had not taken the required steps to verify that his non

liquid assets were in fact sufficient by commission standards to

cover his simultaneous loan commitments. Under the

circumstances, Glendale was not entitled to check "yes" to the

financial certification question on the application form,

II That determination may be .ade without conducting an
evidentiary hearing. In assesaing whether a hearing is
required on a point in issue, the Commission is empowered
to consider all materials before it and to draw factual and
legal inferences from undisputed facts. Gencom. Inc. y.
~, 832 F.2d 171, 180-81 (D.C. Cir. 1987); citizens for
Jazz on WRVR y. FCC, 775 F.2d 392, 394-96 (D.C. Cir. 1985).
Here, based on everything before it (including Glendale's
failure to produce appraisals), the Commission may
unquestionably infer the fact that George Gardner conducted
no appraisals of his non-liquid assets prior to filing
Glendale's application -- a fact that Glendale has not
disputed.
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althouqh it did so anyway. The most it could properly have done

was leave the question unanswered (or check "no").

10. If Glendale had answered the financial certification

question properly (as it should have), the Commission would have

rejected the application, because failure to certify in the

affirmative as to financial qualifications is a basic

tenderability defect. In the Matter of Application for

Construction Permit for cOmmercial Braodcast station (FCC FOrm

.J.Q..ll., 4 FCC Red 3853, 3859, 66 RR 2d 519, 529 (1989) (II if an

applicant fails to certify in the application that it 1§

financially qualified • • • its application will be returned as

unacceptable or non-tenderable") (emphasis added). Glendale's

application was accepted for filinq only because Glendale masked

a tenderability defect by makinq a false certification. with

that defect now exposed, the application must be dismissed.

otherwise, Glendale will be handsomely rewarded for its

dishonesty. §.!

i/ An applicant has no riqht to a hearinq when its application
contains a tenderability defect. The Taber Broadcasting
Co. of New M8xico, 4 FCC Red 7892 (1989); Salzer y. FCC,
778 F.2d 869, 877 (D.C. Cir. 1985) ("It is well settled
that to be entitled to consideration with other mutually
acceptable [sic] applications, a proposal must meet the
FCC'S criteria of acceptability by the cut-off date
established"). Likewise, an applicant is not entitled to
a hearinq if undisputed facts show that the application is
unqrantable under Commission rules or policies. united
states y. storer Broadcasting Co., 351 U.S. 192, 205 (1956)
("We do not think Conqress intended the Commission to waste
time on applications that do not state a valid basis for a
hearinqll).
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11. Dismissal is also required by the well-settled policy

under which an applicant will be summarily dismissed when it has

not established its financial qualifications and lacks good

cause to amend. capitol City Broadcasting Company, 7 FCC Red

2629, 70 RR 2d 1429 (1992); Sharron Annette Haley, 6 FCC Red

4630 (1991); Carol Sue Bowen, 6 FCC Rcd 10, 11-12, 68 RR 2d

1240,1242-43 (Rev. Bd. 1991); Harc A. Albert, 6 FCC Rcd 13,14,

68 RR 2d 1246,1248-49 (Rev. Bd. 1991); Edwin A. Berstein, 4 FCC

Rcd 8420, 67 RR 2d 314 (Rev. Bd. 1989). Glendale is not

financially qualified here because it certified without properly

valuing Gardner's non-liquid assets. While it has not sought to

amend, any effort to rehabilitate its financial qualifications

now would plainly lack good cause.il Thus, as an applicant

that has been financially unqualified from the outset and is

barred from amending, Glendale is sUbject to dismissal without

hearing.

il Almost 18 months have passed since Glendale filed its
defective financial proposal, and the case has now been
designated for hearing. "An essential ingredient of the
good cause showing for acceptance of a post-designation
financial plan is a demonstration that the applicant was
initially financially qualified." Global Information
Technologies. Inc., FCC 93R-26, released June 17, 1993
(Rev. Bd.) (! 12) (emphasis in original). Here, since
Glendale did not have reasonable assurance of financing at
the time of certification, it could not meet this prong of
the good cause test (among others). ~, Edwin A.
Berstein, supra, 4 FCC Rcd at 8421, 67 RR 2d at 316
("Lefebvre was not qualified when it filed in early 1987,
took no steps to correct this critical deficiency until
seven months after hearing designation, and cannot meet the
rigorous 'good cause' test for 'post-designation
amendments''') (emphasis in original).
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D. COPolu.iOP

12. For the foregoing reasons, the Presiding JUdge should

summarily dismiss Glendale's application as ungrantable because

Glendale was not financially qualified when it certified and

cannot cure that defect.

Respectfully sUbmitted,

TRINITY CHRISTIAN CENTER OF SANTA
ANA INC. , d/b/a TRINITY
BROADCASTING NETWORK

By: ~fu. '«\..~colbiM:Ma
Joseph E. Dunne, III ~1ci..

May & Dunne, Chartered
1000 Thomas Jefferson Street,

N.W. - Suite 520
Washington, D.C. 20007
(202) 298-6345

By:~.~
Nathaniel F. Emmons
Howard A. Topel
Christopher A. Holt

MUllin, Rhyne, Emmons and Topel,
P.C.

1000 Connecticut Ave. - suite 500
Washington, D.C. 20036-5383
(202) 659-4700

June 25, 1993
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L. ... W OF'II'ICES

COHEN AND BERF"IELD, P.C.
IIO... RO OF" TRADE SUIL.OING

I.EWIS I. COHEN

MORTON I.. SERF"IEI..=

ROY W. SOYCE

,JOHN ,J. SCHAUBI..£:"

·YlIltQIHI" ....." ON",,,

IIZg ZOT .. STREET, N.W.

WASHINGTON. C.C. 20036

(202) 466·8565

February 27, 1992

TEL..ECOF"IER

(202) 7e!5 ·0934

Federal Communications Commission
Mass Media Services
P.o. Box 358165
Pittsburgh, PA 15251-5165

Dear Sir/Madam:

On behalf of Glendale Broadcasting Company, we are
submitting an original and two copies of an application
for a construction permit for a new commercial television
station on Channel 63 at Monroe, Georgia. The tendered
application is timely filed pursuant to Section
73.35l6(e) of the Commission's rules and is mutually
exc:usive with the pending renewal application of
WHSG-TV, Monroe, Georgia.

A check for $2,535 is enclosed as payment of the
hea=ing fee, along with FCC Form 155.

Should there be' any questions, kindly communicate
directly with this office.

Respectfully submitted,

~-~Q~
Lewis I. Cohen ~.

Enclosures



SECTION I I I - FINANCIAL QUALIFICATIONS

NOTE: If this a;::;:::~=at1on Is for a change In an operatlng fac1llt7 do not fm out th~s section.

1. The appllca:'lt :::ertlfles ~hat suffic1ent net Uquld assets are on hand or that suff~c1ent f-':':lds
are a vallacle from com:nltted sou~es to construct and operate the requested. faclUtles for
three montt'.s '.;.rlthout revenue.

2. State the total funds you estimate are necessary to construct and operate the requested
faclllty for three months without revenue.

3. Identify each source of funds. lncludin~ th~ name. address. and telephone number of the
source (and a. contact person If the source 15 an entlty). the relationship (if any) of the
source to the a;::pUcant. and the amount of funds to be supplIed. by each source.

~ Yes 0 No

s 2,871,066

l
I

Source of Funds
(Na:::e and Address)

George F. Gardner
500 Glendale Street
Carlisle, PA 17013

SEE EXHIBIT 4

Telephone Number

(717) 245-2723

Relatlonsh1p

Shareholder,
Officer and
Director

Amount

$2,871,066
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EXHIBIT 4

February 26, 1992

Ms. Mary Anne Adams
Vice president .
Glendale Broadcasting company
469 E. North Street
Carlisle, PA 17013

Dear Mary Anne:

..

This is in connection
company's application for a
Monroe, GA.

with Glendale Broadcasting
new television station in

The sum of $2,871,066 will be req~ired to meet the
construction and initial operation costs for three
months. I am willing to loan to Glendale Broadcasting
Company up to that amount for construction and ini tial
operations costs. The loan will be for a five-year
period at 9% interest. No collateral ''''ill be required.
No principal or interest need be paid ~ntil the station
has been broadcasting for six months. I have more than
sufficient assets to meet this commi t::ent. While I do
not have net liquid assets totaling this amount, I have
more than sufficient assets which I can sell to meet this
loan commitment. I have identified specific assets which
are unencumbered and that can be reac.ily converted to
cash or other liquid assets. The sale of those assets
would provide me wi th sufficient liquid assets to meet
this loan commitment. I am willing to sell such assets
as are necessary to meet this commitment.

I intend to loan Glendale Broadcasting Company
sufficient funds as it prosecutes its Monroe, GA
application" to meet all of its expenses on an ongoing
basis.



a.

Ms. Mary Anne Adams
Page Two
February 26, 1992

This letter does not modify any of the terms of my
letter to you dated Decembe~ 20, 1991, regarding my
obligation to loan Glendale Broadcasting Company
sufficient funds to construct and operate the proposed
Miami television station. I have more than sufficient
assets to meet both loan cornmit~ents.

YOU~~

George F. Gardner
President
Glenda:e Broadcasting company
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COHEN AND BERF"IELO, P.c.

I.EWIS I. COI1£N

",OIltTON L.. .£Fll'I£1.0
'tOy W. BOYCE

...OHN .... SCHAU.I.E·

"""",,.IA ... 0"""

112.20..... ST_CCT. N.W.

WASHINGTON, C.C. Z003e

(ZOZIAee·eses

December 27, 1991

T£I.£COP,£R

(ZOZI78s·05t3.

Federal Communications Commission
Mass Media Services
P.o. Box 358165
Pittsburgh, PA 15251-5165

Dear Sir/Madam:

On behalf of Glendale Broadcasting- Company, we are
submitting- an orig-inal and two copi.s of an application
for a construction permit for a new commercial television
station on Channel 45 at Mia.i, Florida. The tendered
application is timely filed pursuant to Section
73.3516(e) of the Commission's rules and is mutually
exclusive with the pending renewal application of WBFT,
Miami, Florida.

A check for $2,535 is enclosed as payment of the
hearing- fee, along with PCC Porm 155.

Should there be any questions, kindly communicate
directly with this office.

RespectfUlly submitted,

~J(.
Lewis I. Cohen

Enclosures



SECTION III - fiNANCIAL QUALifICATIONS

NOTe rr thJs appUcatlon 11 ror a cba~e In an openatlUC fIdllty do not nIl Ollt this MCUon.

L Tbe app11c&Dt cerUn. tbat nrt1c1ent net UquJd .-ca aN on hand or tbat nrnctent ruDds
are avallable from oommlt*1 I01U"Ce. to ooDStnct aDd operlLw tbe requ.-t.ec1 racll1U. ror
three months vtthout revenue.

2. Staw tb. total ruDd8 you .ttmaw aN n~y to OODSU'UCt anc1 os-raw tb. requ..wc1
racl11ty ror three months Wltbout rev.nue.

a Id.ntlry eacb ..urae or f'ulldl. IDClUCUnc tbll! D&lD 
/Suspect <</Conf 0 >>BDC 
13.871 0 0 19 >>BDC 
0 Tc 14.2 0 0 14.2 65.8482 608.4 Tm2S1 0m
(Conf 0 >7f 0 >>BDC MIdI'-BDC 
/T1_0 1 Tf
10.1861 0 0 9.9 271.4102 682.56Tj
EMC88.4 Tm3m2S1 0m3 3MC 
2.84/Conf 0 >>B>>BDC 
0.05 Tc 11.3914 0 0 10.1 416.2849 3476 Tm
(aDd)Tj
EMC 
/MC 
/0uspect <</CoW1.phonBDC 
-0.035 Tc 13.5802 0 0 14.2 184.65.8482 608055revenue.)Tj45EMC 
/Suect <</ConumbeBDC 
0.0306 Tc 10.1 0 0 10.1 199.8031827 608.4 Tm/Su669ct <</Conf 0h>BDC 
/T1_2 1 Tf
-0.0287 Tc 9.6 0 0 9.6 412.133 C 
5622 j
EMC 
/7MC 0 >759usp6f 0 >>BDC 
0.0148 Tc 11.3 0 0 11.3 158.1567 6
ec8.4 Tm

f

'

u

l

l

d

l

.

75vtthout0'ulldl.23759usp6f 0 >1BDC 
0.05 Tc 11.3914 0 0 10.1 416.2849 645.3c1aDd..5759usp6f 0 >aDY)DC 
0.05 5 0 0 10.1 392.6062.5203evenue.56 1Tm23097583m68f 0 >toDC 
11.5 0 0 10.1 245.4981 633.12 T.6012 645.361.110or47DClUCUnc

aDd

aDd3274spe6f 0 >GlendaleDC 
0/T1_0 1 Tf
9.9815 0 0 9.9 131.4908 645.36  7C 44m2S1 E3m4 t7r131174spe6f 0 >StreetDC 
0.05 5 0 0 10.1 392.6067.0791d

D

C

 




1

T

m

5

1

5

7

d



BDaBIlJ.I 4

December 20, 1991

Ms. Mary Anne Adams
Vice Pr.sident
Glendale Bro.dc.sting Company
469 E. North Street
Carlisle, PA 17013

Dear Mary Anne:

l

'lhis
Company's
Miami.

is _in connect.ion wi1:h Glendale Bro.dcasting
application for a new television stat.ioD in

The .um of $2,169,816 viII be required t.o meet. the
construction and init.ial operation costs for thr.e
IlOnths. I am willing 'to loan 'to Glendale Broadcast.ing
Company up t.o t.hat UlOUD't for con.auction and initial
operat.ion cost.s. 'lhe loan viII be for a five y.ar period
at g,. interest. No collateral will be required. Bo
principal or int.erest need be paid until the station has 
been broadca.ting for six IIOnths. I have more 'than
sufficient. ••••ts to ._t this cOllBia.ent. While I do
not. have n.t. liquid as.u. totaliJlg this amoun't, I bave
more than .ufficient as.ets vhich I can sell 'to me.t this
loan commi~t.. I bave id.ntified .pecific assets vhich
are unencumber.d and that. CaD be readily converted to
cash or other liquid _s.t.. ft. .ale of tho.. .ssets
would provide •• vith suffici8llt liquid assets to _et:
this loan cc.aitment. I _ vi1.Ung ~ ••11 such ..set.
as are neces.ary to meet: 1:hi. 0.-.:1beDt:.

I am a1.0 avar. 1:hat: ~e Pire.tone Company is
proposing to le.se Glendale Broadcasting CompaJ1y its
equipment. The cost to purchas. ~i. .quipment is
$1,156,400. To the ext:ent GleD4ale Broadcas'ting Company
utilizes the leasing arrang...nt with The Firestone
Company, that will reduce the loan requirements of



Page 2

Glendale Broadc.sting Company to $1,219,839. Tbat total
would include the first six le••e payments of $206,423 to
The Fire.tone Company, as well as post-grant, pre-oper
ation expanses and costs of operation for 90 day••
Bowever, I .. prepared to loan the entire $2,169,816
required by Glendale Broadcasting Company, if for any
reaSOD Glendale Broadcasting co.pany does not utilize the
lease arraDg.-.nts with The Fireatone Company•.

Finally, I intend to loan Glendale Broadcasting
Company sufficient funds as it prosecutes its application
to ..et all of its expenses on an ongoing basis.

George F. Gardner
President .
Glendale Broadcasting Company



CERTIFICATE OF SERVICE

I, Joan M. Trepal, a secretary in the law firm of MUllin,

Rhyne, Emmons and Topel, hereby certify that on this 25th day of

June, 1993, copies of the foregoing "Motion to Dismiss

Application" were sent by first class mail, postage prepaid, to

the following:

* The Honorable Joseph Chachkin
Administrative Law JUdge
Federal Communications commission
2000 L Street, N.W.--Room 226
Washington, D.C. 20554

* James Shook, Esq.
Gary Schonman, Esq.
Mass Media Bureau
Federal Communications commission
2025 M street, N.W.--Room 7212
Washington, D.C. 20554

Lewis I. Cohen, Esq.
John J. Schauble, Esq.
Cohen & Berfield
1129 20th Street, N.W.
Washington, D.C. 20036

* Hand Delivered.


